
Application of Mark G. Obukowicz et al . Art Unit 1654 

Serial No. 10/022,320 
Filed December 13, 2001 
Confirmation No. 4956 

For SELECTIVE COX-2 INHIBITION FROM NON-EDIBLE PLANT EXTRACTS 
Examiner Randall O. Winston 

February 2, 2 004 

PETITION TO WITHDRAW HOLDING OF ABANDONMENT 
UNDER 37 C.F.R. §1. 181(a) 

COMMISSIONER OF PATENTS AND TRADEMARKS 
P.O. Box 1450 
Arlington, VA 22313-1450 

SIR: 

This Petition to Withdraw a Holding of Abandonment is in 
response to the Notice of Abandonment mailed November 2, 2004, 
and the subsequent Interview Summary mailed January 11, 2005. 

The present application was abandoned as a result of the 
failure to receive an Office action. In support thereof, 

* enclosed herewith is the declaration of Applicants' attorney 
Timothy B. McBride. 

As noted in Mr. McBride' s declaration, the non-final Office 
actipn said to have been mailed April 20, 2004, was never 
received by Mr. McBride or his firm. Subsequent to the receipt 
of the Notice of Abandonment, Mr. McBride performed a thorough 
review of the file jacket and docket records, and this review 
indicated that the Office action was never received by him or his 
firm. Copies of docket records and an application status 
printout where the non-received Office action would have appeared 

* had it been received and entered are enclosed herewith. 

In light of the foregoing, Applicants submit that the 
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abandonment of the present application was a result of the 
failure to receive an Office action, and therefore, respectfully 
request that this Petition Under 37 C.F.R. 1.181(a) requesting 
withdrawal of a holding of abandonment be granted. 

It is believed that no Petition fee is required. However, 
any fees required may be charged to Deposit Account 19-1345. 



Respectfully submitted, 




Timothy B. McBride, Reg. No. 47,781 
SENNIGER POWERS 

One Metropolitan Square, 16th Floor 
St. Louis, Missouri 63102 
(314) 231-5400 



TBM/sxm 

* Enclosures 
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Application of Mark G. Obukowicz et al . Art Unit 1654 

Serial No. 10/022,320 
Filed December 13, 2001 
Confirmation No. 4956 

For SELECTIVE COX-2 INHIBITION FROM NON-EDIBLE PLANT EXTRACTS 
Examiner Randall O. Winston 



DECLARATION OF TIMOTHY B. MCBRIDE ACCOMPANYING THE PETITION UNDER 
37 C.F.R. §l,181(a) REQUESTING WITHDRAWAL OF THE HOLDING OF 

ABANDONMENT 

I, Timothy B. McBride, attorney for Applicants, declare as 
follows : 

1. On or about October 27, 2004, Examiner Winston notified 
the undesigned attorney by telephone that a Notice of Abandonment 
was going to be mailed in the present application for failure to 
respond to a non- final Office action said to have been mailed on 
April 20, 2004. At that time, the undersigned attorney briefly 
reviewed the application file and informed Examiner Winston that 
neither he nor his firm had received the Office action. Examiner 
Winston informed the undesigned attorney that he would have to 
file a petition to revive the application. 

2 . A Notice of Abandonment was mailed by the Office on 
November 2, 2004, and received by the undersigned attorney's 
office on November 5, 20004. It is stated therein that the 
present application became abandoned for failure to timely reply 
to an firm action within the shortened statutory period of three 
(3) months from the mailing date of a non-final Office action 
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mailed April 20, 2004. It also erroneously stated that 
applicants' attorney, namely the undersigned attorney, had 
confirmed abandonment. 

3. Subsequent to the receipt of the Notice of Abandonment, 
the undersigned attorney performed a thorough review of the file 
jacket. This review indicated that the last paper received from 
the Office prior to the Notice of Abandonment was an Office 
action (Election/Restriction) mailed January 30, 2004, to which 
Applicant filed a timely response on March 1, 2004. 

4. On November 12, 2004, the undersigned attorney called 
Examiner Leith (the Examiner who signed the Notice of 
Abandonment) , leaving her a voice mail message to inform her that 
he had not previously confirmed abandonment of the application in 
his conversation with Examiner Winston on or about October 27, 
2004, but that instead he had merely stated that if the 
application had become abandoned, it had become so because 
neither the undersigned attorney nor his firm had ever received 
the non- final Office action said to have been mailed April 20, 
2004. 

5. On November 16, 2 004, Examiner Leith returned the 
undersigned attorney's phone call. At that time, Examiner Leith 
explained that she would have Examiner Winston mail a 
Supplemental Notice of Abandonment reflecting the fact that the 
undersigned attorney had not confirmed abandonment. 

6. On January 7, 2005, the undersigned attorney phoned 
Examiner Leith to inform her that he still had not received a 
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Supplemental Notice of Abandonment. At that time, Examiner Leith 
informed the undersigned attorney that she would discuss this 
with Examiner Winston and have a Supplemental Notice of 
Abandonment mailed immediately. 

7. An Interview Summary, presumably in lieu of a 
Supplemental Notice of Abandonment, was mailed by Examiner 
Winston on January 11, 2005, and received by the undersigned 
attorney's firm on January 18, 2005. This Interview Summary 
confirmed that the undersigned attorney had not confirmed 
abandonment of the application, but instead had stated that the 
application had gone abandoned because he had never received the 
non-final Office action said to have been mailed April 20, 2004. 

8. Since receipt of the Interview Summary, the undersigned 
attorney has performed a thorough review of his firm's docket 
records related to this application. Briefly, when the 
undersigned attorney's firm receives a communication from the 
Office, it is entered into a computer docketing system by the 
firm's docketing personnel. Information such as the date the 
communication was mailed by the Office and all due dates related 
to responding to the communication are entered into the computer 
docketing system. A docket sheet is generated and the attorney 
handling the file verifies all pertinent dates, including all 
mailing and response due dates. Docket records are also 
generated that allow the attorney to track the due dates of all 
matters on his docket. 



9. Had the non-final Office action said to have been 
mailed April 20, 2 004, been received by the undersigned attorney 
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or his firm, it would have been entered into this docketing 
system and the response due dates would have appeared on the 
undersigned attorney's docket records. Because the non-received 
Office action was said to have been mailed on April 20, 2004, a 
response would have been due by the expiration of the shortened 
three (3) month statutory response period on July 20, 2004, or at 
the latest, due by the expiration of the six (6) month statutory 
response period on October 20, 2004. Accordingly, the 
undersigned attorney's docket records for July 2004, through 
October 2004, would have listed the July 20, 2004, and October 
20, 2 004, response due dates. 

* 10. Enclosed with this declaration are the undersigned 

attorney's docket records and an application status printout from 
the computer docketing system maintained by the undersigned 
attorney's firm. Each of these documents would have listed the 
non- final Office action had it been received by the undersigned 
attorney's firm. With respect to the docket records, information 
contained under the "TITLE /MARK" , "CLIENT" , and "REG/SERIAL#" 
headings of the docket records has been redacted to protect 
client confidentiality; moreover, this information is not 
necessary to demonstrate that the non-final Office action said to 
have been mailed April 20, 2004, was not received. The enclosed 
docket records include and reflect the following: 

a) Tab 1 is a copy of the undersigned attorney's 
docket record for the period covering May 26, 
2004, through September 30, 2004, and was printed 
on July 8, 2 004 (see, upper right hand corner of 
the document) . It is noted that the present 
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application, Reference # PHA414 0.6, is not listed 
on this docket record under the heading 
"Reference #." Had the non-received Office action 
been received, it would have been entered into the 
docketing system, and the three (3) month 
shortened statutory response due date for the same 
would have appeared on this docket record between 
the entry on July 18, 2004, for "UM01482 . 1" 
(bottom of page 2) and the entry on July 22, 2 004, 
for "SGMG7882.3" (top of page 3). 

Tab 2 is a copy of the undersigned attorney's 
docket record for the period covering July 3, 
2004, through September 1, 2004, and was printed 
on July 21, 2004 (see, upper right hand corner of 
the document) . It is noted that the present 
application, Reference # PHA4140.6, is not listed 
on this docket record under the heading 
"Reference #." Had the non-received Office action 
been received, it would have been entered into the 
docketing system, and the three (3) month 
shortened statutory response due date for the same 
would have appeared on this docket record between 
the entry on July 16, 2004, for "BXTR5870 . 14" 
(middle of page 1) and the entry on July 22, 2 004, 
for "SGMG7882.3" (middle of page 1). 

Tab 3 is a copy of the undersigned attorney's 
docket record for the period covering September 
23, 20 04, through November 16, 2004, and was 
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printed on October 8, 2004 (see, upper right hand 
corner of the document) . It is noted that the 
present application, Reference # PHA4140.6, is not 
listed on this docket record under the heading 
"Reference #." Had the non-received Office action 
been received, it would have been entered into the 
docketing system, and the six (6) month statutory 
response due date for the same would have appeared 
on this docket record between the entry on October 
19, 2004, for "SGM7077 . 1" (bottom of page 2) and 
the entry on October 20, 2004, for "SUP6472.1" 
(bottom of page 2) . 

d) Tab 4 is a copy of an application status printout 
from the computer docketing program used by the 
undersigned attorney's firm. Notably, the only 
"RESPONSE TO OA" headings that appear in this 
record are those with a "BASE" date (i.e., an 
Office mailing date) of October 3, 2003, and 
January 30, 2 003 (each of which was responded to 
in a timely manner) . Had the non-received Office 
action been received, it would have been entered 
into the docketing system and would have appeared 
in this application status printout as a "RESPONSE 
TO OA" with a "BASE" date of April 20, 2004. 



11. Accordingly, the thorough review of the file jacket and 
the docket records indicates that the non- final Office action 
said to have been mailed by the Office on April 20, 2004, was 
never received by the undersigned attorney or his firm. 
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12. I hereby declare that all statements made herein of my 
own knowledge are true and that all statements made on 
information and belief are believed to be true; and further that 
these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or 
imprisonment, or both, under Section 1001 of Title 18 of the 
United States Code, and that such willful false statements may 
jeopardize the validity of the application, any patent issuing 
thereon, or any patent to which this verified statement is 
directed. 





* Enclosures 
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to 16 mo date per EJH 1/15/03 - PAIR checked on 4/14/03 
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[elec/restric req. recvd 2/2/04] 
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1/15/05 - 4140 series is ON HOLD per TBM/EJH. See INTERVIEW SUMMARY dated 1/1 1/05. 

1 1/5/04 recvd Notice of Abandon (dated 1 1/2/04) for Non-Resp to non-final OA dated 4/20/04 - action NOT RECVD BY SPLR. Response to 
OA and Petition to PTO filed??? 
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notice of abandonment recvd dated 1 1/2/04 - re non received OA - petition to PTO to be filed. 
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1/18/05 recvd Interview Summary dated 1/1 1/05. 
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REFERENCE# CNTRY SERIALS 
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P91868US01 ENTERED 1/4/2002 MODIFIED 1/21/2005 BY BAP 


ATTORNEYS 


EJH / TBM / ZZZ 



NOTES 

12/13/01 filed withs specification, formal drawings, unexecuted decl/pwr, ADS, filing fee. 

PCT 4140.4 filed 12/13/01 designating all countries. 

Per 2/6/03 client instructions: a US national will be filed from PCT 4140.4. 

11/5/04 recvd Notice of Abandonment (dated 11/2/04) for non-response to Non-Final OA dated 4/20/04 - NOT RECEIVED BY SPLR. 

1/18/05 recvd Interview Summary dated 1/1 1/05; simply states affirmation that TBM did not confirm abandonment and that he did not receive the 

examiner's non-final office action. Does not withdraw Abandonment of 1 1/2/04. 
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